This paper examines how two federal-type polities, Canada and the European Union, have addressed the tension between international law's fundamental value of State sovereignty and the constitutional value of federalism as it is professed in domestic settings. The paper argues that in both polities, federalism is still, to a large extent, put 'on hold' in the area of foreign affairs. Despite an increase in international activities by Canadian provinces since the 1960s, and despite the emergence of the European Union as a foreign policy actor of significance, in constitutional terms the authority to act internationally is still to a significant extent held or controlled by the order of government recognised as a sovereign State. In contrast to Canada, however, the dominance of the sovereign State in the area of EU foreign affairs is liable to spill over into the EU's domestic constitution. This observation calls for a recalibration of the federal balance in Europe's foreign affairs constitution. Such a recalibration, it is suggested, should start by critically reappraising the use of the technique of mixity.
Introduction
A tension exists between international law's fundamental value of State sovereignty and the value of federalism as it is professed in domestic settings.
1 Under domestic constitutional law, government power is considered to be divided between orders of government. 2 Under international law, by contrast, such divisions of power matter little. Thus, for example, in the context of international responsibility, the conduct of a State shall be considered an act of that State, 'whatever position it holds in the organization of the State, and whatever its character as an organ of the central Government or of a territorial unit of the State' . 3 Similarly, the Vienna Convention on the Law of Treaties provides that, exceptions notwithstanding, 'a party may not invoke the provisions of its internal law as justification for its failure to perform a treaty ' . 4 Traditionally, this tension between a constitutional regime of divided power and an international legal order by and for unitary, sovereign States was resolved through the construction of a dualist 'wall' or 'veil' between the domestic and the international realms, whereby federalism was considered to stop at the water's edge. The United States is perhaps the best known example of this phenomenon, albeit not the only one. 5 In that country, the federal Congress enjoys an implied power to implement treaties into domestic law, even if in a strictly domestic context the power to legislate on the subject of the treaty would come to the States. 6 Similarly, the President and, to a lesser extent, Congress hold broad powers to conduct foreign affairs. 7 The exercise of these powers can, under certain conditions, preempt the exercise of powers by the States. 8 The justification for the existence of such broad powers is often functional in nature: the specific context of foreign affairs requires the federal government to hold broader powers than it does in a strictly domestic context.
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As long as international law's purpose was to allow the different members of the international community each to pursue their own conception of the good life, 10 the restriction of federalism to the domestic realm was not considered overly problematic. When the predominant purpose of international law changed, however, from that of pursuing the peaceful co-existence of distinct political communities to that of pursuing what were considered shared goals and values, such as the defence of human rights, or the integration of the global economy, 11 the exclusion of foreign affairs from the application of domestic constitutional principles, including the principle of federalism, was put into question. To name but one example of such critiques, in a 1991 book, American international lawyer Thomas Franck wondered: 'What is the point of a carefully calibrated system of divided and limited power if those who exercise authority can secure an automatic exemption from its strictures merely by playing the foreign-affairs trump '? 12 This paper examines how two federal-type polities, Canada and the European Union, have taken up Thomas Franck's challenge as it pertains to the constitutional principle of federalism. How have Canadian and European constitutionalism responded to the tension between the domestic constitutional principle of federalism, on the one hand, and international law, on the other? This paper argues that in both polities, the domestic constitutional value of federalism is still, to a large extent, put 'on hold' in the area of foreign affairs. That is, in constitutional terms, the authority to act internationally is still to a significant extent held or controlled by the order of government recognised by the international community as a sovereign State. This is in spite of an increase in international activities by Canadian provinces since the 1960s, and the emergence of the European Union as a foreign policy actor of significance-however slow and hesitant this emergence may be. 13 In contrast to Canada, however, where the dualist wall continues to stand strong, the dominance of the sovereign State in the area of EU foreign affairs is liable to spill over into the EU's domestic legal order. This observation calls for a recalibration of the federal balance in Europe's foreign affairs constitution. Such a recalibration, it is suggested, should start by critically reappraising the use of the technique of mixity.
14 The paper is structured as follows. An introductory section shows that both Canada and the European Union are federal in nature. The second and third sections examine the structure of the foreign affairs constitution of both federaltype polities. In a fourth section, a brief comparison will be made between both polities. The paper ends with an assessment of both federal-type polities' foreign affairs constitution in light of the federalism principle.
Federalism as equal autonomy in Canada and the European Union
Constitutionalism, both in Canada and the European Union, adheres to an understanding of federalism as equal autonomy. Kenneth Wheare defined federalism as the method of dividing government power so that the general and regional governments are each, within a sphere, co-ordinate and independent. 15 Relying directly on Wheare, the Canadian Supreme Court stated in its 1998 Quebec Secession reference that:
In a federal system of government such as [Canada's], political power is shared by two orders of government: the federal government on the one hand, and the provinces on the other. Each is assigned respective spheres of jurisdiction by the Constitution Act, 1867. It is a fundamental principle of federalism that both federal and provincial powers must be respected, and one power may not be used in a manner that effectively eviscerates another. Rather, federalism demands that a balance be struck, a balance that allows both the federal Parliament and the provincial legislatures to act effectively in their respective spheres.
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These statements point to a conception of the constitutional structure of Canada as consisting of two orders of government that stand in a relation of equal autonomy. This conception has a long standing in Canada. In the 1892 Maritime Bank case, Lord Watson, speaking on behalf of the Judicial Committee of the Privy Council (the Privy Council) held:
The object of the [Constitution Act 1867] was neither to weld the provinces into one, nor to subordinate provincial governments to central authority, but to create a federal government in which they should all be represented, entrusted with the exclusive administration of affairs in which they had a common interest, each province retaining its own independence and autonomy.
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Differences of opinion persist with regards to the origins and nature of the constitutional ties that bind the federal and provincial governments in Canada.
20
Beyond contestation, however, is that any interpretation of Canada's constitution Constitutional pluralism, as the theory became known, has become the dominant theory of European integration within EU legal circles, replacing the paradigm of classical constitutionalism described in the above. 27 EU constitutionalism gives expression to this theory of constitutional pluralism by combining the abovementioned claim to autonomy-the 'new legal order' claim-with a commitment towards protecting the national, including the constitutional, identity of the Member States.
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It is suggested that, despite differences in the conceptual structure of both compound polities, what unites both Canada and the European Union is an adherence to a constitutional principle of federalism understood as the pursuit of equal autonomy between both orders of government that together constitute a compound polity. 29 In Canada, the federalism principle is expressed primarily at a hermeneutical level, ie, in the interpretation given to the division of legislative competences laid down in Canada's written constitution. In the EU, by contrast, it is expressed at a systemic level, ie, in the process of mutual accommodation between the EU and Member State legal orders. Regardless of these differences, in both polities, the best possible interpretation of the constitutional structure is one in which a respect for the equal autonomy of both levels of government plays a prominent role. In the remainder of this paper, this understanding of federalism as equal autonomy will act, to paraphrase Canada's Supreme Court, as the 'lodestar' by which the analysis of Canada and the EU's foreign affairs constitution will be guided. : 'In interpreting our Constitution, the courts have always been concerned with the federalism principle, inherent in the structure of our constitutional arrangements, which has from the beginning been the lodestar by which the courts have been guided' .
Federalism and foreign affairs in Canada
How did Canadian constitutionalism address the challenge posed by the tension between the domestic principle of federalism and the international legal principle of sovereignty? As argued by a federal government lawyer:
The Constitution of Canada is a hybrid plant if ever there was one, deeply rooted in the soil of the British tradition of unwritten principles and conventions, but with most of its prominent offshoots-a written document, a federal provincial distribution of powers, an entrenched Charter, legal amending procedures, judicial review-grafted from the American genus and species. 31 Absent any provisions on the subject of foreign affairs in Canada's written constitutional document-the Constitution Act 1867-it was the British constitutional tradition of unwritten principles and conventions that Canadian constitutionalism turned to in search of materials with which to craft a Canadian foreign affairs constitution.
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Looming large in British constitutional thought on the subject of foreign affairs were two notions: that of dualism and that of the royal prerogative. At a basic level, dualism means that the international and domestic legal orders are considered conceptually distinct. 33 As a consequence of this separation, the validity of a domestic legal norm cannot be derived from an international legal norm. Validity within both legal orders must be derived from each legal order's rule of recognition. In practice, this means that for a treaty to have legal effect within domestic law, a form of normative action is required. In the United Kingdom, such action traditionally takes the form of a legislative act. Lord Atkin expressed this position well in the 1937 Labour Conventions case, where he held that 'within the British Empire there is a well-established rule that the making of a treaty is an executive act, while the performance of its obligations, if they entail alteration of the existing domestic law, requires legislative action' . 34 The Labour Conventions case counts as a precedent both in the United Kingdom and in Canada. It confirmed the dualist orientation of Canada's foreign affairs constitution. As in the United Kingdom, a treaty cannot, in and by itself, be binding within Canadian law. Next to dualism, the royal prerogative is the other central concept of the United Kingdom's foreign affairs constitution. In the United Kingdom, the concept operates as the constitutional foundation for the government's authority over foreign affairs. 35 The concept has a long pedigree. 36 Albert Venn Dicey defined the prerogative as the 'residue of discretionary or arbitrary authority, which at any given time is legally left in the hands of the Crown' . 37 Public authority over foreign affairs was generally understood as being part of the royal prerogative. 38 The royal prerogative encompasses all actions traditionally understood as flowing from a polity's status as a sovereign State. This includes the power to make treaties (ius tractati) and the power to send and receive ambassadors and consuls abroad (ius legationis).
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The transplantation of concepts of British constitutionalism to Canadian soil raised questions regarding these concepts' compatibility with Canada's federal architecture. Two such questions are worth exploring: (i) Who was to be constitutionally empowered to exercise the foreign affairs prerogative: the federal Governor General (and thus in practice the federal government) and/or the provincial lieutenant governors (and thus in practice the provincial governments)?
(ii) Which legislatures would be constitutionally empowered to implement treaties in Canadian law: the federal and/or the provincial legislatures?
The prerogative and Canada's federal architecture
As with other concepts and principles originally developed in a British context, questions were raised regarding the prerogative's relation to Canada's federal architecture. Canadian courts were presented with this challenge in the abovementioned Labour Conventions case. At issue was the constitutionality of federal legislation aimed at implementing a number of conventions adopted in the context of the International Labour Organization (ILO). The conventions addressed issues of labour law. As such, they touched on provincial legislative authority over property and civil rights in the province.
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The Ontario government launched a constitutional challenge against the federal implementing legislation. Before the Supreme Court of Canada and ultimately the London-based Privy Council, the Ontario government argued that it, too, possessed the constitutional authority to adopt the involved ILO conventions.
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At the Supreme Court of Canada, Chief Justice Duff rejected Ontario's plea on behalf of a 3-2 majority. He responded by stating that:
As a result of the constitutional development of the last thirty years (and more particularly of the last twenty years) Canada has acquired the status of an international unit, that is to say, she has been recognized by His Majesty the King, by the other nations of the British Commonwealth of Nations, and by the nations of the world, as possessing a status enabling her to enter into, on her own behalf, international arrangements, and to incur obligations under such arrangements.
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Regarding the nature of that competence, Duff CJ begged the question: 'That this authority is exclusive would seem to follow inevitably from the circumstances that the Lieutenant-Governors of the provinces do not in any manner represent His Majesty in external affairs' . 43 The Privy Council did not consider it necessary to rule on the question of the impact of the federalism principle on the royal prerogative, although its ruling did appear to rely on the premise that only the federal government could exercise the royal prerogative to make treaties. 44 The issue of the locus and possible division of the power over foreign affairs has been, and continues to be, a thorny one in Canada. It became a focal point for supporters of Quebec autonomy during that province's Quiet Revolution 45 and up until today some commentators defend the position that the foreign affairs prerogative can be exercised also by the provincial lieutenant governors (and thus by the provincial governments In Canada, by contrast, a similar general treaty-implementing power was rejected. In the same Labour Conventions case, Lord Atkin ruled that:
For the purposes of (…) the distribution of legislative powers between the Dominion and the Provinces, there is no such thing as treaty legislation as such. The distribution is based on classes of subjects: and as a treaty deals with a particular class of subjects so will the legislative power of performing it be ascertained. refusal to make dependent the scope of the federal Parliament's legislative authority on the exercise of the federal government's treaty-making power sits well with the dualist philosophy underpinning Canada's foreign affairs constitution. The power to make international legal commitments remains separate from the power to change Canadian law. The dualist wall remains impermeable. The refusal to extend the federal Parliament's legislative powers to keep pace with the federal government's extended executive powers in the area of foreign affairs is an important feature of Canada's foreign affairs constitution, setting Canada apart from federations such as Australia and the United States. This refusal has certain federalism repercussions. If it is beyond doubt that a federally concluded treaty will require provincial legislative implementation, then the federal government is well advised to ensure provincial 'buy in' at the level of the negotiation of that treaty. Such is the case, for instance, with the CanadaEuropean Union trade agreement. Pressured in this direction by the European Union, Canadian provinces will implement the provisions of the treaty that touch on provincial heads of competence into domestic Canadian law. As a consequence, the federal government accepted a provincial role in the treaty negotiations. affairs, where one can expect federal implementing legislation in pith and substance in relation to a matter falling within a federal class of subjects to be considered intra vires the federal Parliament. In summary, as holds true for Canada's domestic constitution, Canada's foreign affairs constitution can be understood as being 'similar in principle to that of the United Kingdom' albeit adapted to Canada's federal architecture. On the one hand, as in the United Kingdom, external sovereignty in Canada remains indivisible. Canada thus assimilates itself to the ideal-type of a unitary, sovereign State. On the other hand, the abovementioned dualist wall protects the legislative powers Canada's written constitution has allocated to the federal and provincial legislatures. This arrangement can be understood as a compromise between the need to ensure a smooth integration in the international legal order and the need to protect Canada's federal architecture. 
Principle and pragmatism in Canadian foreign affairs federalism
How to square, however, the picture of an impermeable dualist 'wall' between the internal and the external realms with the empirical observation that Canadian provinces do develop certain forms of international action-actions which include at least in one province the conclusion of agreements with third country governments that this province considers to be legally binding? 57 It is suggested that a strict reading of the scope of the foreign affairs prerogative precludes Canadian provinces from making agreements that can be considered treaties within the meaning of the Vienna Convention on the Law of Treaties-treaty-making, it was mentioned above, being a central component of the foreign affairs prerogative. However, Canadian constitutionalism has opted for a pragmatic reading of the scope of the foreign affairs power that accommodates, if only partially, provincial claims to hold an independent treaty-making power. This pragmatic interpretation of the prerogative was suggested by Eward McWhinney in a 1969 contribution. This was shortly after the showdown between the federal and Quebec governments over the conclusion of an agreement between France and Quebec of which both parties considered to constitute a treaty under international law. McWhinney pleaded for: enlisting the virtues of constitutional self-restraint and moderation and of not escalating into a federal-provincial constitutional crisis over foreign affairs and the treaty power, before one is sure that, in substance, it really is 'foreign affairs' or even 'treaties' that are involved [ and not] simply a normal question of provincial legislative competence involving, at the same time, some trans-national aspects. It would appear that the federal government has taken up McWhinney's advice and embraced a pragmatic conception of the scope of the foreign affairs prerogative that leaves room for provincial international action without international legal consequences. While maintaining an uncompromising position at the level of principle, 59 the federal government, to our knowledge, has not undertaken any legal challenges against provincial practices of making agreements with third country governments. This arrangement can perhaps best be understood as an example of a constitutional abeyance. A constitutional abeyance, Michael Foley explains, is 'a form of tacit and instinctive agreement to condone, and even cultivate, constitutional ambiguity as an acceptable strategy for resolving conflict' .
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Constitutional abeyances are only effective, however, in so far as disagreements over substance remain within certain limits. If and when genuine disagreement arises, constitutional questions left unanswered will most likely re-emerge. This would appear to be the case in Canada as well. 61 If a Canadian province would desire to make an agreement with a third country government that would run counter to federal law or policy, it is to be expected that the federal government of Canada will attempt to prevent that province from doing so. The constitutional argument that foreign affairs remain federal affairs could, in such a situation, be used as another means of exercising leverage. In summary, it is suggested that Canadian constitutionalism couples principle with pragmatism. The federal government holds an exclusive power to bind Canada under international law. It applies this power pragmatically, which allows provincial governments to make certain agreements with third countries. In case of disagreement between the federal and provincial governments, however, the federal government will be able to revert back to a more principled position, 59 The position of the federal government in this debate has been articulated in Paul Martin, Federalism and International Relations (The Queen's Printer 1968) 15-16, arguing that the treaty-making power is part of the federal royal prerogative, and that the power to exercise the prerogative has never been delegated to the provincial lieutenant-governors. As confirmed to the author in an interview, this white paper remains government policy today. precluding the provincial government from making the contested agreement. In the final analysis, therefore, it is argued that Canada's dualist wall stands strong. As far as the power to make commitments under international law is concerned, Canada presents itself to the outside world as a unitary, sovereign State. Constitutional restrictions on the exercise of the federal foreign affairs prerogative exist, 62 but these do not include restrictions related to Canada's federal architecture.
Federalism and foreign affairs in the European Union
How did European constitutionalism address the challenge posed by the tension between the domestic principle of federalism and the international legal principle of sovereignty? As was the case with Canada's written constitution, the Treaty of Rome had little to say on the subject of foreign affairs. Only two treaty provisions empowered the then European Economic Communities to make treaties with third countries: the provision on the common commercial policy and that on the conclusion of association agreements. 63 In the absence of a more elaborate written constitutional framework, the EU's foreign affairs constitution was shrouded in mystery. 64 and a smooth integration in the international legal order was facilitated through a strategy of a progressive 'exclusivisation' of Union external competences. In this normative vision, external sovereignty over areas covered by the European integration process-in particular areas (to be) covered by the so-called 'common policies'-would gradually be 'transferred' to the Union level of government. 66 At least within those areas affected by the integration process, the Union institutions would be the holders of an external sovereignty not unlike that of the Union's treaty partners. Federalism was deemed protected sufficiently by the Member States' presence in the Council. In a second phase, the 'pragmatic' phase, European constitutionalism abandoned this strategy of a progressive exclusivisation and instead pursued a strategy of a generalisation of shared competence in the foreign affairs area, coupled with a normative push towards joint action by the Union and the Member States. Member States and the Union institutions are invited to act collectively without the division of competences between both levels of government being clearly defined. In doing so, the Member States and the Union merge their external sovereignties so as to match the external sovereignty of their treaty partners. Unclear, however, is how the federalism principle is to fit into this arrangement. The Court of Justice appears willing to carve out a space in which federalism can be expressed at the level of the decision-making processes. As will be discussed, however, these efforts will remain unsatisfactory as long as it remains possible for Member States to become a party to an international agreement the EU could arguably conclude independently, thereby turning a proposed EU-only agreement into a mixed agreement. (OUP 1982 ) 551-52. Waelbroeck was right in suggesting that both conceptions operated at the same time. It is suggested, however, that the history of the EU's foreign affairs constitution can be read as one of a gradual move from one conception to the other, whereby the 'pragmatic' conception gradually overtook the 'conceptual-federalist' reading as the dominant understanding of the structure of the EU's foreign affairs constitution. 66 It should be recalled from the outset that even in this ambitious understanding of the scope of the Union's external competences, it was not envisaged that the Union would replace the Member States entirely at the international level. , with a view to implementing a common policy envisaged by the Treaty, adopts provisions laying down common rules, whatever form these may take, the Member States no longer have the right, acting individually or even collectively, to undertake obligations with third countries which affect those rules.
Consent and Re-Delegation' in Terrance Sandalow and Eric Stein (eds), Courts and Free Markets: Perspectives from the United States and Europe
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The ERTA judgment pursued a double objective. On the one hand, from a foreign affairs perspective, the ERTA or 'pre-emption' doctrine can be understood as an As far-reaching as the Court's argument appears to be, it did not benefit the Commission in that particular case. As the origins and a considerable amount of the work had been carried out before powers over transport had been transferred to the Union, the Court did allow the Member States to become Party to the road transport agreement, provided they acted throughout the treaty-making procedure in the interest of the Union: paras 84-90.
expression of a normative vision of a gradual eclipsing of the Member States from the international arena through the adoption of internal Union legislation. 72 The Court perhaps, and the Commission quite certainly, 73 understood the establishment and gradual expansion of exclusive Union competence as the preferred constitutional answer to the challenge of 'fitting' into an international legal order made by and for sovereign States. By replacing the Member States at the international level in the areas concerned by the integration process, the Union would hold the attributes of external sovereignty. Federalism questions would not affect the Union's ability to 'speak with one voice' internationally. The Union would be on an equal footing with its treaty partners.
On the other hand, from a domestic federalism perspective, the ERTA judgment aimed to ensure that the Member States would not be able to undo by external means that which they had agreed to internally. As the Court held: In other words, by rendering exclusive external competence over areas within which domestic common rules had already been adopted, the Member States would not be in a position to affect, let alone undo, domestic EU norms by concluding international agreements with third countries. 75 In this sense, the Court of Justice treaty-making power. 76 The fundamental difference between the two cases was that the federalism question in Canada arose at the level of the implementation of treaties, while in the EU it arose at the level of their conclusion.
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Similar observations can be made in relation to those areas now considered as falling within the scope of the Union's so-called a priori exclusive competence.
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In the Treaty of Rome, the nature of the common commercial policy-to take the best-known example of this type of competence-was left undefined. 79 The interests were separately satisfied in external relations, at the risk of compromising the effective defence of the common interests of the [Union].
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Here as well, the Court of Justice might have had in mind a desire to prevent federalism conflicts from occurring as well as a normative vision of a gradual replacement of the Member States by the Union institutions within the areas affected by the integration process. Through exclusivity, a smooth integration in the international legal order would be ensured; at the same time, federalism conflicts could be prevented. However, this vision was difficult to accept for many Member States. Already in the ERTA case itself, the tension between the Court's expansive understanding of the scope of the Union's external competences had come into conflict with a Member State's insistence to remain visible at the international level. Thus in ERTA itself, the Court introduced the ERTA doctrine at the level of constitutional principle, but at the same time sought ways to justify that the Member States, rather than the Union, were to conclude the treaty involved.
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More far-reaching still, in Opinion 1/78, the Court of Justice felt compelled to accept a Council submission that the allocation of competence is affected by the fact that Member States would, to a significant extent, finance the operations of a proposed treaty regime. After confirming its statement of principle in Opinion 1/75 regarding the nature of the common commercial policy-quoted in the above-the Court ruled that if:
the financing is to be by the Member States that will imply the participation of those States in the decision-making machinery or, at least, their agreement with regard to the arrangements for financing envisaged and consequently their participation in the agreement together with the Community. The exclusive competence of the Community could not be envisaged in such a case. In other words, while maintaining its position of principle with regards to the nature of the common commercial policy, the Court from early on showed itself to be pragmatic in defining its scope.
The pragmatic phase: merging external sovereignties
In the early 1990s, it had become sufficiently clear that a gradual replacement of the Member States by the Union institutions would not occur in the near future. Member States were adamant to remain visible at the international stage. Presumably at least partially in response to this observation, 83 in a number of Opinions, the structure of foreign affairs federalism in the European Union went through a process of transformation. Prior to that period, EU external action was undertaken within a normative framework which aimed to progressively endow the European Union with the attributes of external sovereignty, and in which the federal relationship between the Union and the Member States would be hidden behind a dualist wall. 84 In the early 1990s, European constitutionalism moved to a normative framework in which the Union and the Member States would merge their external sovereignties to form what Robert Schütze has referred to as a 'plenipotentiary' whole.
85
This development had two aspects: first, it entailed a move away from a paradigm of exclusive external competences and an acceptance of the shared nature of both Union and Member State external competences; second, it implied an embrace of the technique of concluding mixed agreements. Intellectual Property Rights-a conclusion that perhaps revealed the degree to which 'shared' competence was conflated with the technique of concluding mixed agreements. 93 To our knowledge, in subsequent case law, in the area of foreign affairs, the choice for mixity has itself never been contested. By embracing mixity, the Court of Justice accepted that the division of competences in the external context be left in abeyance. As was arguably the case with the scope of the foreign affairs prerogative in Canada, the practice of mixed agreements is another example of what Michael Foley referred to as 'a constitutional abeyance' . As Geert De Baere argued:
Their lack of clarity as to the precise vertical division of competences makes mixed agreements suitable for enabling the Union to act internationally while keeping the competence situation sufficiently vague so as not to affect openly the Member States' external competences. 94 As 'mixity' prevents the federal relationship in the EU from being settled at the level of the division of competences, federalism questions have started to appear at the level of the Union institutional structure itself. In particular, in three recent interinstitutional cases, the Court was asked to clarify the terms of the decision-making procedures on the basis of which EU external action is to be undertaken. 95 In the two cases in which the Grand Chamber of the Court has rendered judgment at the time of writing, as well as in Advocate General Sharpston's Opinion in a third case, the autonomy of the Union's legal and institutional order was given priority over that of the Member States. The full effectiveness of the text of the Treaties was given priority over arguments derived from the principle of sincere cooperation This shift of emphasis away from the need to work closely to ensure the unified international representation of the Union and towards a greater emphasis on the 'prerogatives' of the different Union institutions could pave the way for a recalibration of the federal balance in the EU's foreign affairs constitution. Rather than putting mixity itself into question, the Court appears to opt for an indirect strategy of strengthening the institutional position of the Union institutions within the mixed treaty-making procedure.
Yet, the recalibration put in motion in these cases has pitfalls, if only because it leaves untouched the conceptual structure within which the treaty-making process in all three cases takes place, ie that of a hybrid process characterised both by EU and international legal elements.
97 By prioritising the former over the latter, the autonomy of the latter is undermined. More precisely, as the Court of Justice pushes towards greater autonomy for the Union institutions within a mixed framework, the tension between EU law (protecting the autonomy of the Union) and international law (protecting the autonomy of the Member States) will increase. That is, ensuring the full effectiveness of EU law within a hybrid EUinternational legal arrangement implies a violation of international law's central value of State sovereignty. Arguably, this approach is reminiscent more of a classical effet utile-focussed conception of EU constitutionalism than it is of a conception of the structure of the European integration project as one in which two orders of government stand in a relationship of equal autonomy. and Canadian constitutionalism address the tension between the domestic constitutional principle of federalism and international law's fundamental value of sovereignty? The comparison will take place in two steps. In a first step, the allocation of foreign affairs competences will be examined; in a second step, the exercise of these competences.
Comparing the European Union and Canada
The allocation of competences
How have competences over foreign affairs been allocated in the European Union and Canada? At the level of competence allocation, in both federal-type polities, foreign affairs were initially considered federal affairs. In Canada, the power to bind oneself under international law was allocated exclusively to the federal government. In the European Union, the doctrines of pre-emption (ERTA) and a priori exclusivity were designed to put into motion a gradual transfer of external sovereignty over areas covered by the European integration process to the Union order of government. As European integration progressed, the European Union would gradually replace the Member States within the international arena. However, in both polities, this initial understanding of the division of competences came into conflict with the international ambitions of the other level of government-the Canadian provinces and the European Member States. This conflict led to a softening of the terms of the allocation of foreign affairs powers to the federal order of government. In both polities, opportunities arose for the member units of the federation to also undertake international activities. In Canada, this softening occurred at the level of the enforcement of existing principles, whereby the federal government refrained from enforcing its reading of the constitutional settlement before the courts-a strategy that allows the provincial governments some leeway to make agreements with third countries. In the European Union, this softening occurred at the level of the articulation of the abovementioned doctrines. As the ERTA doctrine was narrowed, and as the expansion of the scope of a priori competences was put to a halt, European constitutionalism moved to a structure of shared competences. Under this arrangement, both the Union and the Member States in principle hold vast, albeit shared, treaty-making competences.
In short, in both federal-type polities, constitutionalism allows for both orders of government to undertake international activities. Only in the European Union, however, is this ability incorporated in the articulation of the division of competences.
Exercise of competences
Turning to the level of the exercise of competences, it is useful to make a distinction between direct and indirect restrictions on the exercise of foreign affairs competences. In Canada only indirect restrictions exist; in the EU, both direct and indirect restrictions exist.
Canada is typically considered a dualist federal system. 98 This means that, once it is established that a matter falls within the jurisdiction of one order of government, that government can exercise its competence over the matter involved freely. In Canada, this feature flows from the fusion of federalism and parliamentary supremacy: while in Canada, an encompassing supremacy as the one held by the UK Parliament is not conceivable, each legislature is nonetheless considered to reign supreme within the sphere allocated to it by Canada's written constitution.
99
However, the philosophy of dualism as expressed in the Labour Conventions case does potentially limit the federal government's freedom to exercise the federal foreign affairs prerogative. If it is established that a matter falls within a class of subjects allocated to the provincial legislatures, the federal government is well advised to ensure provincial 'buy in' at the level of the negotiation of treaties, for it will not be able to force the provincial legislatures to implement Canada's treaty obligations. Even though this indirect federalism safeguard lost some of its effectiveness in an era of flexible federalism in which competences de facto overlap significantly, it is suggested nonetheless that this feature of Canadian federalism does remain a factor to be taken into account by the federal government.
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In the European Union, restrictions on the exercise of competence are both direct and indirect. They are direct, as the duty of sincere cooperation restricts the Member States in their ability to exercise shared foreign affairs competences precisely, in Canada, the federal government is the only order of government that can act internationally, but, in doing so, it must take into account provincial interests. In the European Union, all governments can act autonomously in theory, but in practice all governments must act collectively.
6 Conclusion: equal autonomy, also in foreign affairs?
In conclusion, it is argued that both in Canada and the European Union federalism is, to an important extent, put 'on hold' in the area of foreign affairs. The division of legislative competences does not affect the treaty-making power in Canada, making the federal government the only government actor empowered to make commitments under international law. In the European Union, the combination of loyalty with mixity moulds the Union and the Member State governments into a plenipotentiary whole-a strategy that might facilitate the integration of the Union into the international legal order, but only at the price of surrendering its ability to act independently from the Member States.
In the final analysis, however, European constitutionalism would appear to be less respectful of the federalism principle than is its Canadian counterpart. In Canada, the philosophy of dualism-the dualist 'wall' or 'veil'-protects Canada's domestic federal architecture. Despite its broad foreign affairs powers, the federal government cannot overturn the division of legislative powers laid down in Canada's written constitution. The power to legislate remains divided, and the federal government cannot change Canadian domestic law through its use of the prerogative power. 105 In the European Union, by contrast, international agreements concluded by the EU are binding within the EU legal order, where they rank below primary law, but above secondary law. 
